
Minutes of the Regular Meeting of the

Lake Structure Appeals Board
Tuesday, November 27, 2007

1:30 p.m.

Vice-chairman Dotson called the meeting to order at 1:33 p.m. 
ROLL CALL

Present:
Mary Ann Dotson, Vice-chairman
Bob Cameron, Alternate

Harvey Jacques

Werner Maringer
Nancy McNary
Fred Noble, Alternate



Vicki Smith, Alternate


Stephen Webber


Wayne Hyatt, Council Liaison

Also Present:
Teresa Reed, Zoning Administrator



Sheila Spicer, Community Development Technician, Recording Secretary

Absent:
Mike Egan, Legal Counsel
APPROVAL OF THE AGENDA

Mr. Maringer made a motion to approve the agenda. Mr. Webber seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Ms. McNary made a motion to approve the minutes of the October 23, 2007 meeting. Mr. Jacques seconded and the motion passed unanimously.

NEW BUSINESS

(A) Special Election for Chairman
Vice-chairman Dotson pointed out that the board will be electing a chairman to serve the remainder of this year only, as regular elections will be held in January.
Ms. McNary nominated Mr. Webber and Mr. Webber nominated Vice-chairman Dotson. The members of the Board voted unanimously to elect Vice-chairman Dotson to serve as chairman for the remainder of the year.

PUBLIC COMMENT

Mr. Hyatt was introduced and welcomed as the new council liaison for the Board of Adjustment and the Lake Structure Appeals Board.
HEARINGS

(A)
LSA-07-08, a request by Bittle Inc., agent for Thomas and Victoria Rogers, to exceed the 30 feet maximum projection into the water as required in section 94.05 (B) of the Lake Structure Regulations by 2 ½ feet for a total projection of 32 ½ feet. The property (Tax PIN 1642746) is located on Blarney Road, Lake Lure, North Carolina.

Ms. Reed and John Bittle of Bittle Inc. were sworn in. This request is being reheard due to the fact that the wrong Tax PIN was shown on the application; therefore, notices were sent to the incorrect adjacent property owners prior to the previous hearing. 
Chairman Dotson entered into evidence a memo dated November 26, 2007 from Mr. Egan which states,

“ SEQ CHAPTER \h \r 1I regret to inform the Board that, due to a scheduling conflict, I will not be able to attend the meeting scheduled for Tuesday, 27 November 2007.  Because of this circumstance, the Community Development Director asked that I brief the Board concerning an issue implicit in the referenced application, which is whether a condition created by the applicant, to wit, a nonconforming structure, can constitute a hardship for which a variance is appropriate.

Of course, in judging the Rogers application, as with all applications for variances, the Board must measure the facts of the case against the standards set forth in Paragraph (A) of Section 94.16 of the Town of Lake Lure Code, which reads as follows:

Upon application, the Lake Lure Lake Structure Appeals Board may grant in specific cases such variance from the terms of these regulations as will not be contrary to the public interest where, owing to special conditions, a literal enforcement of the provisions of these regulations will, in an individual case, result in practical difficulty or unnecessary hardship.  The variance may be permitted as long as the spirit of the ordinance shall be observed, public safety and welfare secured, and substantial justice done.  Such variance may be granted in such individual case of unnecessary hardship upon a finding by the Lake Structures Appeals Board that special or unusual conditions exist.

From the face of the application, itself, it appears that the boat house may have been constructed in violation of the requirement in Section 96.05(B) of the Lake Structure Regulations that “no part of any structure shall be placed in the water more than 30 feet....”  If the evidence at the hearing confirms this, and if there is no evidence of another basis for hardship, the Board will have to determine whether the cost of bringing the structure into compliance constitutes a sufficient hardship to justify the granting of a variance.

In Showcase Realty and Const. Co. v. City of Fayetteville Bd. of Adjustment, 155 N.C.App. 548,  (N.C.App. 2002), a man named Burnham obtained a special use permit to develop a mini-storage facility on a  tract of land in Fayetteville.  The terms of the special use permit called for a front yard of 50 feet and a side yard of 30 feet.  Burnham began construction and received approval from the Inspections Department to pour concrete slabs.  Subsequently, the Inspections Department determined the construction only provided a front setback of 25 feet and a side setback of 29 feet.  Burnham was granted a variance by the Board of Adjustment.  This decision was overturned by the Court of Appeals, which held, in pertinent part, as follows:

In reviewing whether the applicant for a variance “suffers from unnecessary hardship due to strict application of” an ordinance, we apply the reasoning in Williams that the board must make findings of fact and conclusions of law as to the “impact of the [ordinance] on the landowner's ability to make reasonable use of his property.”

The only evidence in the record demonstrating a possible unnecessary hardship to Burnham of denial of the variance was the financial cost to Burnham of relocating the concrete slabs for the construction. However, financial hardship alone is insufficient to constitute an “unnecessary hardship” to satisfy the requirement of the ordinance.

Showcase Realty, at p. 553.

The Board must weigh all the evidence presented at the hearing and determine whether the applicants have met the standards contained in Section 94.16 of the Lake Structure Regulations, namely that (1) the granting of the variance will not be contrary to the public interest, (2) literal enforcement of the regulations will result in practical difficulty or unnecessary hardship, (3) in the granting of the variance the spirit of the ordinance shall be observed, public safety and welfare secured, and substantial justice done, and (4) special or unusual conditions exist.”
Ms. Reed reported that Mr. Bittle had received a lake structure permit to construct a boathouse for Mr. and Ms. Rogers. When the boathouse was completed, Mr. Bittle called Ms. Reed for a final inspection. Upon inspection, Ms. Reed discovered that the boathouse had been built beyond the maximum 30 feet projection into the lake, necessitating that Mr. Bittle either apply for a variance or modify the boathouse to bring it into compliance with the regulations. He is asking for a variance of 2’6” to accommodate the 4 ¼” of the structure that extends beyond the 30’ maximum and the 2’overhang. Mr. Webber pointed out that the application asks for this variance or a 6” variance not including the overhang.
Mr. Webber asked if a survey had been provided with the original lake structure permit. Ms. Reed stated that she would have to check the file. Mr. Webber then enquired as to whether any of the adjacent property owners had responded to the notifications, to which Ms. Spicer responded they had not. 

Mr. Bittle explained that during the construction of the boathouse, the pilings were inadvertently placed 30’ into the water. When the band and siding were then attached to the pilings, this caused the boathouse to project too far into the water. He also stated that the overhangs on the front and rear of the boathouse were not on the original plans, so when they were added this increased the projection into the lake another 2’. Chairman Dotson pointed out that Mr. Bittle has built many boathouses on Lake Lure and served on the Lake Structure Appeals Board at one time. She reminded him that, while serving on the Board, he had attempted to ensure through the regulations that contractors built lake structures exactly as they were depicted in the plans submitted with the application.

Ms. McNary mentioned that many of the boathouses in the vicinity of this boathouse do not have overhangs on the front. She questioned the statement on the application that removing the front overhang would “change the picturesque look of the boathouse”.

Ms. Reed showed the Board the plans that were submitted with the lake structure permit application. These plans do not show the front overhang and show the boathouse’s projection 30’ into the water. She pointed out that the plans in the Board’s packet show the boathouse as it was built. 

Mr. Bittle testified that the boathouse next to this one projects 32’ feet into the water and there have been no complaints about that one. Chairman Dotson stated that was not relevant to this case. She asked Mr. Bittle what the special circumstances were that necessitates a variance. Mr. Bittle responded that the only justification is the owners do not want the overhang removed. He pointed out that the portion of the boathouse at the water level only exceeds the 30’ maximum projection by 4”. The overhang is 10’ above the water and is not adverse to the public health or safety. He reminded the Board that he has been building in the area for over 20 years and has always strived to follow the rules. He stated that this was an honest mistake and it would be a tremendous amount of work and destruction to have to tear down the boathouse for something he does not believe is hurting anyone. Mr. Webber asked what the estimated cost would be to bring the structure into compliance. Mr. Bittle responded that it would cost between $5,000 and $10,000. Chairman Dotson asked if it would be cost effective if a variance was granted for the structure not including the overhang. Mr. Bittle responded that he could make do with a 6” variance, as this would allow a small overhang to protect the fascia of the structure. Mr. Maringer asked how difficult it would be to remove the existing overhang, to which Mr. Bittle responded it would be very difficult due to the fact that it is over open water. 
Chairman Dotson asked the board to discuss several conditions. The first condition, there are great differences in lot size, property topographies, location of adjacent homes, shoreline and road contours, location of ledges and other variables that make it equitable for this request to be approved, Mr. Webber and Mr. Maringer agreed to due to the fact that Mr. Bittle is a reputable builder that they feel has made an honest mistake. They felt removing the overhang would change the picturesque appearance of the boathouse. Chairman Dotson and Ms. McNary disagree. All of the Board members agreed that no neighbor (adjoining property owner or other land owner whose projected boundary lines are affected) will have his view of the lake from his house obstructed, no neighbor will have his ability to construct or alter lake structures within his projected boundaries impaired, and the requested variance will not adversely affect the health, safety, and welfare of the general public if the variance were granted.

Chairman Dotson stated that the Board’s role is to help people with true hardships and mentioned that the part about this case that troubles her is the fact that the structure was not built as shown on the original plans. Ms. McNary agreed that Mr. Bittle is a reputable builder; however, that is not justification for a variance and could in fact be considered jury nullification. She stated that the boathouse without the overhang would still allow reasonable use of the structure. She referenced Mr. Egan’s memo in that financial hardship alone is not grounds for granting a variance. In response, Mr. Webber referenced the Board’s standard motion which states that a literal enforcement of the regulations would result in practical difficulty. He stated he feels that is true in this case. Chairman Dotson pointed out that any builder who has made a mistake and built a nonconforming structure would face the same problem. She agreed with Ms. McNary that she feels a lesser variance would be justified. Mr. Bittle testified that he feels the overhang is important to protect the structure from the elements.

Ms. Reed pointed out to the Board that the conditions included in the packet and discussed at the meeting are no longer in the regulations. She read section 94.06 (A) and (B) of the Lake Structure Regulations which states, “Upon application, the Lake Lure Lake Structure Appeals Board may grant in specific cases such variance from the terms of these regulations as will not be contrary to the public interest where, owing to special conditions, a literal enforcement of the provisions of these regulations will, in an individual case, result in practical difficulty or unnecessary hardship.  The variance may be permitted as long as the spirit of the ordinance shall be observed, public safety and welfare secured, and substantial justice done.  Such variance may be granted in such individual cases of unnecessary hardship upon a finding by the Lake Structures Appeals Board that special or unusual conditions exist. Variances may be granted to a property owner for unusual horizontal or vertical configurations of the shoreline in coves or peninsulas which may prevent a property owner fair access and use of the lake.  In such cases, the Lake Structures Appeals Board will make a determination for the entire area affected.” Mr. Webber also mentioned that the variance application should read the variance requested is from section 94.05 (B), not section 5 (A) as shown in the packet.  

Mr. Webber moved,  SEQ CHAPTER \h \r 1with regard to application number LSA-07-08 for a variance from Section 94.05 (B) of the Lake Structures Regulations, the Board to find (1) owing to special or unusual conditions, a literal enforcement of the provisions of the regulation will result in practical difficulty or unnecessary hardship, and (2) in the granting of the variance the spirit of the Lake Structures Regulations shall be observed, the public safety and welfare secured, and substantial justice done.  Accordingly, he further moved the Board to grant the requested 2’6” variance in accordance with and only to the extent represented in the application. He stated the unusual condition is that a reputable builder has made an honest mistake and he feels a literal enforcement of the regulations would result in practical difficulties. Mr. Maringer seconded the motion. Mr. Jacques, Mr. Maringer, and Mr. Webber voted in favor of the motion and Chairman Dotson and Ms. McNary voted against. The motion failed.

Ms. McNary moved,  SEQ CHAPTER \h \r 1with regard to application number LSA-07-08 for a variance from Section 94.05 (B) of the Lake Structures Regulations, the Board to find (1) owing to special or unusual conditions, a literal enforcement of the provisions of the regulation will result in practical difficulty or unnecessary hardship, and (2) in the granting of the variance the spirit of the Lake Structures Regulations shall be observed, the public safety and welfare secured, and substantial justice done.  Accordingly, she further moved the Board to grant the requested 6” variance not to include the overhang in accordance with and only to the extent represented in the application. She stated that, although an error was made, a reasonable modification to the structure would require the lesser variance and Mr. Bittle has indicated this is an option. She reminded the Board that Mr. Bittle testified, when the error was discovered, he offered to remove the overhang but the property owner wanted it to remain. She further stated that the property owner has a reasonable use of the structure without the overhang. Chairman Dotson and Ms. McNary voted in favor of the motion and Mr. Jacques, Mr. Maringer, and Mr. Webber voted against. The motion failed. 
Chairman Dotson stated that, since no variance was granted, the applicant would have to appeal the Board’s decision to Town Council or bring the boathouse into compliance.
OLD BUSINESS

None

ADJOURNMENT

Mr. Maringer made a motion seconded by Mr. Webber to adjourn the meeting. All were in favor. 

The meeting was adjourned at 2:50 p.m. The next regular meeting is scheduled for Tuesday, December 18, 2007 at 1:30 p.m. 
ATTEST:





__________________________________________






Mary Ann Dotson, Chairperson 
_________________________________________

Sheila Spicer, Recording Secretary
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